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Preface

 

The demand to know and use English for law becomes increasingly serious nowadays. Practitioners find themselves confronted with cases containing all sorts of foreign elements while Several years after our accession to the European Union many young, legally qualified people do hope to find rewarding and challenging jobs in foreign or international companies. They realize the need to use English not only for everyday communication but also in their work.

It is an extremely difficult task to write, at least to a certain extent, bilingual book not only because the two systems of law are so divergent but due to the absolutely unique characteristics of English vocabulary. English is one of the languages with the richest vocabulary all over the world so, even in everyday English, it happens impossible to find the exact Polish equivalent and the only way to translate such words into Polish is the explanation of their meanings.

The aim of this book is not the presentation and explanation of the complicated rules of the English legal system although it was inevitable to show some of its aspects. In this sphere I would like students to realize that different areas of English law such as common law, statutory law and the Law of Equity overlap and complement one another. Apart from that, the two systems of law, English and Polish, are not as divergent as it might seem as they both aim at achieving substantial justice while custom is perceived as the original source of law, no matter if it is expressed in codes or by judicial decisions. I would rather intend to present how legal English functions in professional texts.

Acquiring mastery and fluency in using English for law seems impossible to me but to approach it I would personally recommend careful and detailed studies of professional texts. This does not need to be monotonous and boring as many students believe. Professional legal texts appear difficult for many reasons such as complex and long sentences, although not as long and intricate as these of “Ulysses”, as well as unknown words. One of the main characteristics of legal language is the use of terms of art, i. e. words which have precise legal definition; they thus convey a clear meaning to a lawyer, but not a lay person. Someone who is not legally qualified may recognize the word “tort” as being a legal one, although a Polish student will associate it rather with a birthday cake on the ground of false friends, but he is unlikely to know that it can be defined as a civil wrong independent of contract.

Many terms which are regularly used by lawyers are not sufficiently precise to be classed as terms of art, but nevertheless being recognizable as being specific to the legal community. They are referred to as argot, i. e. a language or jargon that members of a particular group use to communicate with one another. The advantage of such terms is that they can be used to avoid lengthy explanation. Thus, every lawyer knows that Blackacre and Whiteackre refer to fictitious pieces of land, which are used in order to avoid reference to actual property. A further characteristic of the language of law is that ordinary words can have a different meaning in a legal context. A party is therefore not a celebration, but a person who has entered into a contract or is involved in a law suit.

Thus, English legal texts might be exciting and challenging as discovering new things always is. Some of them are even funny. I feel real satisfaction when I tell my students that an expression “in camera” has nothing to do with taking photographs but means “in private”, or a phrase “in concert” is not connected with listening to music but carries the meaning of the word ”together”. Just to encourage you I would like to add that for me, as a lay person, English legal texts seem far easier and clear than Polish ones.

However, I hope that those who do not have enough time, patience, or willingness to study English legal texts and elicit all the useful expressions themselves will find this book a little helpful at least. It consists of two parts: a textbook and a workbook. The textbook aims to be a source of legal vocabulary. Moreover, I have tried to turn your attention not only to legal terminology and definitions, but to the contexts they are used in as well. That is why also collocations have been written in bold.

The workbook aims to provide a variety of language material for law students or practicing lawyers who want to acquire the ability to cope with everyday, practical tasks in English when working in a legal office or studying the law faculty of a UK or US University.

The book is also designed to help learners to prepare for the “Test of Legal English Skills” (TOLES) exam which was developed to meet the demand from law firms, companies, legal institutions, lawyers and law students for an accurate method of assessing of an individual’s legal English. It is available at three levels: foundation, higher and advanced.

The workbook meets the requirements of the advanced students, but with some assistance from teachers may as well be used with success by intermediate students.

 

I wish you good luck and success.

 

Małgorzata Jakubaszek

 

Lublin, Grudzień 2013 
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TEST QUESTIONS


 


TEST QUESTIONS





	1. What possible meanings does an expression “common law” carry?

	According to the context its meaning may differ.

It may signify law which is common to the whole country – national law in contrast to local law.

It is law based on judicial decision (case law) in contrast to the law made by Parliament (statute law).

The expression distinguishes the common law legal systems based on precedents from civil law jurisdictions which are based on civil codes.

It comprises the rules developed by the common law courts in contrast to the rules developed by the court of equity.









	2. What are the basic characteristics of English law?

	It is based on the common law tradition, e. g. a system of judge made law continuously developed over the years through the decisions of judges in cases decided by them. These decisions are called judicial precedents and they form an important preliminary source of law in the English legal system.

English judges have an important role in developing case law; by judicial precedents as well as by interpreting Acts of Parliament they legislate.

The judges are independent of both the government and the people appearing before them. They are free to make impartial decisions.

Court procedure is accusatorial which means that judges do not investigate the cases but reach a decision based only on the evidence presented to them by the parties to the dispute. Such a system is called adversarial.









	3. How does the Polish civil law system differ from the common law system?

	In Poland the civil law system has been codified or systematically collected to form a consistent body of legal rules. Thus, it can be said that the rules of the common law system evolved inductively from decision to decisions involving similar facts, so that they are firmly grounded upon the actualities of litigation and the reality of human conduct. New cases lead onwards to reach forward new rules. Its principles are to employ a popular phrase “open ended”; they are not firm and inflexible decrees.

On the other hand, the task of the court in the civil law systems based on codes is deductive; to subsume the present case under the generalized and codified rule.









	4. What is the inquisitorial court procedure?

	In the inquisitorial court procedure it is the function of the judges to investigate the case and to collect evidence.









	5. What is a disadvantage of the adversarial system of justice?

	In the adversarial system of justice the case is decided on the evidence presented to the court by the parties to the action. This evidence is subjective in that it is in favour of the party presenting it: there is no independent body to investigate the case objectively. This can result in important evidence being ignored and not being heard by the court.









	6. What is the law of Equity?

	Equity is a special area of English law which was first created by the Lord Chancellor, then developed by the Court of Chancery (now called the Chancery Division of the High Court). It consists of rules and remedies which supplement the common law when this is necessary for justice in a particular case.









	7. What are equitable maxims?

	The purpose of Equity is to achieve justice and fairness. To do this the courts have developed a set of rules to govern the application of equity. These are called the maxims of equity. They are different from the rules which apply in common law.

There are many equitable maxims of which the following are just brief examples:

Equity will not suffer wrong to be without remedy. Equity will only intervene when there is no adequate common law remedy.

Equity follows the law. Equity recognizes legal rights and does not take the place of the common law.

He who comes to equity must come with clean hands. A litigant who has behaved unfairly in the dispute will be denied an equitable remedy.

Equitable remedies are discretionary. Litigants do not have a right to an equitable remedy. The court will decide whether to grant a remedy after considering the individual circumstances of each case.









	8. Why is the law of Equity distinct from common law?

	The maxims of equity are the reason why we continue to distinguish between common law and equity. They are different from the rules that apply in common law, and one of the most important features of equity which distinguishes it from common law is the maxim that equitable remedies are discretionary.









	9. What are law reports?

	The judgments in higher courts are published in the series of law reports because they form an important part of the law. They have to be available to lawyers and the public.

The most common series of law reports are: All England Law Reports, Weekly Law Reports, Queen’s Bench, King’s Bench, Appeal Cases, Chancery, Criminal Law Reports.









	10. What should be understood by the word “case”?

	The word “case” in the legal context means the legal action or dispute which has been brought to the court for resolution. The judges’ decision is the law – hence, the English system of law is often referred to as “case” law.









	11. What does the standard reference of the report of an individual case contain?

	A standard reference tells the reader where the report of an individual case may be found. It contains the year in which the case was published; the name of the publication in abbreviated form and the page number at which the case can be found. When the case reports for a single year are contained in more than one volume of a publication, the number of the volume will appear before the name of the publication, e. g. a case reported at [1979] 3 All E R 365 will be found in the third volume of the All England Law Reports for the year 1979 at page 365.

The use of square brackets signifies that the year is essential to finding the case report. If the case is cited with the year only and not the reference, round brackets are used, e. g. Donaghue v. Stevenson (1932).

Case names are always highlighted in some way, either by italics or if they are handwritten they should be underlined.









	12. What is the “case law” system of judicial precedent?

	Judges are not free to reach any decision they wish to when they decide the case presented to them; they are bound to follow certain rules and these rules form the system of judicial precedent.









	13. What is the ratio decidendi and obiter dictum?

	A judgment comprises two parts: the ratio decidendi and obiter dictum. It is ratio decidendi which is binding in later cases. The obiter dictum is merely persuasive, that is it may help future judges to reach a decision but they are not bound to follow it. The ratio decidendi of a case is the principle of law on which the decision is based. An obiter dictum means “something said by the way”, thus it comprises some speculations of the judge what his decision would or might have been if the facts of the case had been different.

The ratio is not a decision itself as only the litigating parties are bound by the actual decision in a case whereas the ratio of a case states the law for all persons and may be binding in later cases.

It is possible for a judge in a later case to relegate the ratio to the status of obiter dicta. Since the facts of two cases are unlikely to be identical, the judge in the later case usually has the task of either restricting or enlarging the ratio of the earlier case, and therefore the ratio decidendi must always depend on the particular facts of the individual case. To discover the ratio of a case, all the facts found by the judge to be material must be considered. If a judge gives two or more reasons for his decision, they may be both or all rationes decidendi and not mere obiter dicta.









	14. What are typical stages of a case study?

	These are: background, complaint, action, defence, judgment, and reasons.

Miller v. Jackson [1977] QB 966

The facts: The plaintiffs owned a house adjoining a cricket ground. Cricket has been played on the ground for a long time before the house has been built (background). The plaintiffs complained of damage caused by cricket balls and loss of enjoyment of their property (complaint). They brought an action against the cricket club for private nuisance seeking damages (common law remedy) and an injunction (an equitable remedy) to prevent cricket being played on the ground (action). The cricket club argued that it had done everything that was possible to stop the balls coming into the plaintiffs’ garden, including erecting a fifteen foot fence (defence).

Held: The cricket club were liable to the plaintiffs for private nuisance. An award of damages was made against them but a majority of the Court of Appeal refused to grant an injunction preventing the playing of cricket (judgment).

Per Lord Denning MR: The court, when deciding whether to exercise its equitable jurisdiction and grant an injunction, must have in mind that it is under a duty to consider the public interest. Where the effect of granting an injunction would be to prevent cricket being played on a ground where it had been played for seventy years or so, the special circumstances are such that the public interest must prevail over the hardship of the individual householders who were deprived of the ability to enjoy, in peace and quiet, their house and garden while cricket was being played (reasons).









	15. What does the doctrine of the binding case state?

	By the doctrine of the binding case the authority of the courts is hierarchical; a court which is inferior in authority to another court is obliged to follow (bound by) a court of superior authority if called upon to decide upon facts similar to facts already tried by the superior court.

The House of Lords used to be the highest appeal court in the English legal system. Its decisions were binding on all the courts. Until 1966, the House of Lords had also been bound by its own previous decisions. In this year the Lord Chancellor, Lord Gardiner, issued a Practice Statement which stated “while treating former decisions of this House normally binding” their Lordships would “depart from a previous decision when it appears right to do so”.

In 2009 The Supreme Court of the United Kigdom started to work as the highest appeal court in the English legal system.

The Court of Appeal is below the Supreme Court. It is bound by the decisions of the Supreme Court and its decisions are binding on all lower courts. It is also bound to follow its own previous decisions except when a previous decision of the Court of Appeal conflicts with the decision of the Supreme Court, or there are two conflicting Court of Appeal decisions when it must choose which one to follow, and when a previous decision was given per incuriam (through lack of care – generally when some relevant law was not taken into consideration). These exceptions to the rule that the Court of Appeal must abide by its own decisions are called the rules in Young v. Bristol Aeroplane Company (1944), the case in which the rules were laid down.

The court below the Court of Appeal is the High Court of Justice. It is bound to follow the decisions of the House of Lords and the Court of Appeal. Judges in the High Court will normally follow the decisions of fellow High Court judges but they are not absolutely obliged to do so.

The court of first instance for criminal cases, the Crown Court, is bound by the House of Lords and the Court of Appeal; the lowest courts in the hierarchy, the county courts and the magistrates’ courts are bound by the High Court, the Court of Appeal and the House of Lords. No court is bound by the decisions of these lower courts.
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